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THE WHITE HOUSE 

WASHINGTON 

June 16, 2000 

ACTION 

I 
FOR THE PRE~IDENT IEMORANDUM 

FROM: SAMUEL B:ERGE~/CLINTON LIBRARY PHOTOCOPY 
BETH NOLf.N K 

SUBJECT: SSCI Request for the PFIAB Deutch Report 

f!urpose 

I . . 
~o decide how to respond to the SSCI's request for a copy of the 

I • 
,FlAB report on CIA's h.~ndl1ng of the Deutch ·matter. 

Background · 

Jhe Senate Select Committee on Intelligence has requested a copy , 
df the PFIAB's Detitch r~port ("Assessment of Proposed Findings 
by the Central Intelligence Agency Accountability Review Board 
~n regard to The Investigation into Improper Handling of 

I . . . . 
Classified Materials by: Former Director of Central Intelligence 
John Deutch"). The report, which was transmitted to you on 
~pril 27, has been closely held with copies provided to only the 

I , . 
DDCI, who requested the. review, myself, two members of the NSC 
dt~ff, and one copy to Justice. The SSCI has held numerous . 

I . hearings on the Deutch matter. To accommod?te the SSCI's 
ilnterest in the PFIAB' s review Warren briefed the Chairman of 
dhe SSCI on his c<:mclusions in May. (Senator Bryan was invited, 
~ut did not attend the priefing) . 

I 
~e see three options for responding to the SSCI's request. (We 
would respond in the same manner to a HPSCI request.) 

1. Decline Request/Assert Privilege if Necessary 

You have made unprecedented use of the PFIAB/IOB for 
~ntelligence oversight.~ The boards have provert valuable 
~echanisms for getting you background from·within the executive 
dranch on difficult iss~es that do not, or app~ar to not, 
~arrant Justice investigation. With the exception of the 
Guatemala and DOE counterintelligence reports, which you 

cc: Vice President 
Chief of Staff 
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I . . f. 11 
1

specl lCa y 
PFIAB/IOB reports 
!those on Somalia, 
nonproliferation, 
Galbraith) . 

!Inroads into the written product of the Board, where such 
product was not intended to be made public, could undermine the 
~iability of the PFIAB:as a presidential oversight tool. To the 
extent the PFIAB i~ perceived by executive employees as a 
bonduit to the Congress., employees may be chilled from raising 
boncerns to the PFIAB, .·or chilled in the manner in which they do 
~o. Further, the President and his immediate senior advisors 
~ay be less likely to ask the PFIAB questions, if they know that 
kt the end of each such question will come congressional access 
ho the PFIAB's product. The PFIAB itself may consciously or 
~ubconsciously modify the manner in which it reports to you. 
I . 
Finally, we are wary of the PFIAB being enlisted into charged 
I Hill debates, which could erode the Board's tradition of 
honpartisan objectivity. 

I . 
The surest way to.protect against such risks is to decline to 
provide the report to the Committees and be prepared to assert 
~rivilege. Th~ d~wnside of doing so is that it risks assertions 
that the Administration is covering up the matter and could make 
fhe PFIAB report ,the is.sue, rather than the underlying facts; 
this takes on par~icular resonance in the context of the larger 
I . • . 

issue of Administ·ration protection of national security secrets 
I . . 
~e.g., DOE, Los Alamos~ State). 

~s. a matter of cqnstitutional law and practice, th~ Office of 
Legal Counsel advises that a deliberative report of this sort is 
~enerally protected by ,executive privilege. However, we have 
not yet requestecl that ,OLC engage in the formal analysis that is 
hecessary were you to actually assert privilege, including 
~onsideration of.whether any congressional interest outweighs 
the executive's interest in deliberative and confidential 
~ommunications. Beth ~otes the1t while the report is in part 
tactual, it is also a qeliberative and confidential report to 
the President on the performance of a cabinet officer. You 
~uccessfully asserted privilege against an Independent Counsel 
~ver a similar Counsel';s Office report regarding Mike Espy's 
~onduct. Thus there is precedent in a parallel, but arguably 
~ore difficult grand j~ry setting, for asserting privilege, 
~hich precedent could erode as a practical matter if we pick arid 
~hoose between those reports we will release. A claim of 
~rivilege would be par~icularly well founded where the Executive 



DELIBERATIVE 3 CLINTONLIBRARYPHOTOCOPY 

I . 
has already engaged in an effort to accommodate the Committee's 
interest with a briefing and where the Committee's legitimate 
heed for information for legislative purposes can be fulfilled 
bhrough its own inquiry of the same witnesses. 

I 
Show the Report to·the Chairman and Ranking Members of the 
Intelligence Committees i' 

The existence of an appropriate privilege does not necessitate 
~ts use. While it is ~ikely, as a practical matter, to be 
harder to assert privilege over later PFIAB/IOB reports should 
~e share this report with the Hill, this report could be 
~istinguished from oth~r PFIAB reports because the question 
presented to the PFIAB.came from the DDCI. This option may 
satisfy the Committee, ·or it may simply increase the appetite 
I 
for the whole Committee to review the report, and thus, we may 
I . 
yet return to options 1 and 3. 

I 
3. Produce and Make Public 

I ·d · 1 f · · The surest way to avo1 congress1ona con rontat1on 1s to 
produce the report. If we provide the report to the Committee, 
we need also to consider whether to make the report public in 
brder to eliminate the'risk of selective quotation and leaks; 
~his, of course, would:be highly prejudicial to the individuals 
dealt with in the report. 
I . 

~arren defers to you on the handling of this report. 

RECOMMENDATION 

I . . 
That we decline the Committee's request and subsequent 
~ongressional requests for the PFIAB report on the understanding 
that you would ultimately be prepared to assert executive 
privilege over the report if need be. (If pressed, we would be 
~repared to authorize Warren to brief the full Committees on his 
cbonclusions.) 

Approve Disapprove 

lj'>ttachment 
Tab A Incoming Correspondence 



NATIONAL SECURITY COUNCIL 

,WASHINGTON, D.C. 20504 

June 13, 2000 

CLINTON LI~RARY PHOTOCOPY 
~CTION 

tEMORANDUM ·FOR 

FROM: 

I 
SUBJECT: 

SAMUEL R. BERGER 

JAMES E.· BAKE~ 

SSCI's Request for PFIAB Deutch Report 

3226 Redo 

You asked that I shorten the attached memo to three pages and 
Jdd a paragraph stating the risks of not providing the SSCI 
Access to the report. Beth reviewed the earlier draft of the 
n\emo and concurs in the recommended course: that we decline the 

I 
Committee's request on .. the understanding that the President 
Jould be prepared to assert privilege,· following formal DOJ 
~eview of the matter. ·The legal discussion on privilege 

I . 

~eflects Beth's views and input. 

I 
You should know that the SSCI has also requested from CIA copies 
I of all the material drawn from DCI Deutch's computer. 
I • 

Consistent with the Cutler memorandum practice, CIA has referred 
~pproximately 300-~00 pages of material having White House 
~quities to the NS~ for determination as to whether it should be 
Jrovided to the Congress, and if so under what conditions. 
rlncluded are memoranda to the President and the Vice President 
als well as excerpt~ from a daily diary recounting conversations 
Jlith EOP officials, including the President. It will likely 
take us at least a week~to review this material in order to make 
ab informed recommendation to you on how we should proceed as I 
a~ the only staff persoh CIA has authorized to have access to 

I . 

the documents. Among other things, we will need to determine·if 
I , • 

the memoranda to the President were actually received. 

I 
RECOMMENDATION 

I 
Tat you sign the memorandUm at Tab I. 

· Attachments \ "('\..-'~ 
· T~b I Memorandum for ·t'he President \ct 1 

Tab A Incoming Corr,espondence 



.. 
NAlTIONAL SECURITY COUNCIL 

WASHINGTON, D.C. 20504 

May 24, 2000 

·· CLINTON LIBRARY PHOTOCOPY 
ACTION . 

I 
MEMORANDUM FOR SAMUEL R. BERGER 

I 
FROM: 

~UBJECT: 
fo (jf7/)' ~ (.)1J , 

Response to SSCI's Request for the PFfAB Report 
Re Deutch Investigation 

!

The SSCI has requested a copy of the FIAB's report on the 
findings by the CIA's Accountabili Review Board regarding the 
Deutch investigation on the handJ. g classified material. At 
1Tab I is a memorandum for the Pr: sident recommending he decline 
the Commit tee's request. · Beth as reviewed the memo in draft 
and concurs in the·recommende course: that we decline the 
Committee's request on:. the u erstanding that the President 
would be prepared to assert rivilege, following formal DOJ 
review of the matter. The egal discussion on privilege 
reflects Beth's views as 11 as my own. 

The NSC received the in ming correspondence on May 11, 2000. 

·- ~Ar 
Concurrence by: y McCarthy and Miles :Cackey 

RECOMMENDATION 

That you sign the at Tab I. 

Attachme'nts 
Tab I Memoran m for.the President 

Tab A Inco ing Correspond~nce 
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.ACTION 

I 

THE WHITE HOUSE 

WASHINGTON \ \'t, 

3228 

'MEMORANDUM FOR THE PRES I DENT 
CLINTON LIBRARY PHOTOCOPY 

FROM: 

SUBJECT: 

Purpose 

SAMUEL BERGER 
BETH NOLAN 

Response to SSCI'.;; Request for the PFIAB Report 
Re Deutch Investigation 

I . To dec1de how to respond to the SSCI's copy of the 
PFI!AB report on CIA's handling 

Background 

I Th.e Senate Select Committee on In ligence requested a copy of 
the PFIAB's "Asses~ment of Propo Findings by the Central 
Intelligence Agency Accountabil' y Review Board in regard to The 
Investigation into Improper Ha .ing of Classified Materials by 
Former Director of.Cen~ral Int ligence John Deutch.~ The 
report, which was transmitted c you on April 27, is closely 
held with copies provided to nly the. DDCI, who requested the 
!review, myself, two members f the NSC staff, and one copy to 
Justice. ~ 

~The DDCI proceeded with d. ciplinary action against the fiv~ 
current, or former; senio Agency staff, specifically cited by 
the PFIAB. Each of thes employees will have access to that 
segment of the report ~ ressing his or her actions. In 
addition, you have spo n directly with George regarding the 
piA's handling of the · eutch matter. The SSCI has held numerous 
!hearings on the Deutc computer matter. To accommodate the 
Issei's interest in t PFIAB.' s independent look at the . issue, 
~nd with our concurr nte, Warren briefed the. Chairman of the 
SSCI on his general onclusions in May. (Senator Bryan was 
invited, but dian attend the briefing.) 

lwe see three opti ns for responding to the SSCI's request. (We 
would respond in the same manner to a HPSCI request.) 

cc: Vice President 
Chief of Staff 
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CLINTON LIBRARY PHOTOC 
,. 

1. Decline Request/Assert Privilege if Necessary 

/

Your Administration has made unprecedented use of the PFIAB and 
IOB for intelligence oversight. The boards proved to be a 
valuable mechanism for you to get background information from 
within the executive b~anch on difficult issues that do not, or 
appear to not, warrant Justice investigation. However, 
increased use of these· Boards ha~ resulted in incr~ased 
visibility outside the. White House. Where it was one 
unthinkable that the PFIAB would brief the Congress 
briefings are increasingly routine as the Boards s · 
accommodate congressional interest in their work with 
the exception of the Guatemala and DOE co.unteri elligence 
reports, which you intended for public releas from their 
inception, PFIAB/IOB reports are not shared th the Hill, 
including those on So~alia, Middle East in ligence analysis, 
nonproliferation, BWC/CW, and Bosnia/Irari 

Inroads into the written product of th ' oard, where such 
product is not intended to 
undermine the viability of 
tool. 

ic, could seriously 
s a· presidential oversight 

• To the extent the PfiAB, is ived by executive employees as 
a conduit to the Congress, em oyees may be chilled from 
raising concerns to the PFIA or chilled in the manner in 
which they do so. 

• ·Further, the President an 
be less likely to ask th 
at the end of each such 
fight over access to 

immediate senior advisors may 
PFIAB questions, if they know that 

uestion will come. a congressional 

• The PFIAB itself may 
manner in which it 
senior advisers if 
those same judgme 

onsciously or subconsciously modify the 
esents issues to the President or his 

heV believe they will then need to defend 
the Hill. 

• Fina'lly, we are of the P'?IAB being enlisted into one side 
or another of ;charged congressional debate, which could 
undermine the long-standing tradition of nonpartisan 
objectivity. · 

The surest way protect against such~isks is to decline to 
provide the r ort to the Committees and be prepared to assert 
privilege if necessary. In the national security context, you 
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I 
have asserted privilege once over Haiti documents and were 
~repared to do so with the ~6snia report. 

ls a matter of constit~tional law and practice, the Offic~ 
Legal Counsel advis,es that a deliberative report of this sort is 
generally protected' by executive privilege. However, we have 
not yet requested that OLC engage in the formal analysis that is 
necessary were you to actually assert privilege, including 
consideration of whether congressional interest outweighs the 
executive's interest in deliberativ~ and confidential 
communications. 

We consider the PFIAB report to :i.:all squarely within the zone of 
protected communications. While the report is in 
it is also a deliberative and confidential repor 
President on the perfo.rmance of a cabinet offi 
successfully asserted privilege against an I 

r. You 
ependent Counsel 

ing Mike Espy's 
lel·, but arguably 

recedent could erode 

over a similar Counselis Office report rega 
conduct. Thus the~e ~s precedent in a pa 
more difficult grand jury setting_, which 
as a practical matter if we pick and c 
reports we will releas'e. 

A claim of privilege would be parti larly well founded where 
the Executive has already engaged an effort to accommodate 
the Committee.' s in~erest with a iefing and where the 
Committee's legitimate need for nformation for legislative 
purposes can be fulfilled thro _h its own inquiry of the same 
witnesses. Howeveli, in an ef :r·t to further accommodate 
congressional inteiest, we e prepared to have Warren brief the 
full Committees on his 

2. Chairman and Rankin Members of the 

The existence of ropriate _privilege does not necessitate 
its use. On the and, as a practical matter it may be 
harder to assert p~ ilege over later PFIAB/IOB reports once a 
precedent for doi so is set. On the other hand, this report 
is qualitatively istinguishable from other reports over which 
you have been pr ared to assert privilege because the question 
presented to th PFIAB came from the DDCI, not the President. 

There are dvantages to showing the report to the select 
Members. , by providing access to select Members of the 
Committee, t Executive would avoid groundless assertions that 
the Administ ation is covering up the matter and deflect any 
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L" \ ll>i ... ~ 

effort to make the White House the issue. Second, this opt1pn ~ 
would avoid the ,distraction of a congressional confrontatiori',/ at .. / .. ~~~· 
this time. .., .... -·~ .. ,; ..... 

Nonetheless, a show option risks erosion of the PFIAB/IOB's 
11unique presidential status, without the certainty that it would 
satisfy the Committees' interest; and thus, it will likely 
~eturn us to optio~s 1 and 3. 

I I 
3. Produce and Make Public 

I . · · 1 f · · IT'he surest way to avo1d congressJ.ona con ront 10n 1s to 
~reduce the report/ to the Commitc.ees .. The PF report is 
sufficiently comprehensive that it may help 0 put this issue 
behind us, allowin~ focus on prospective p cedural remedies 
~ather than retrospective assessment of b 
I I . 

Committees, we 
c as a matter of 
the risk of selective 

However, if we pro~ide the ·report to t 
recommend that thel report be made pub 
fairness. This ac;tion would elimina 
~uotation and leaks, giving all act s in this unfortunate 
~ituation an oppo~tuniiy to addres the same facts and the same 
~ecord at the same time. 

I I 
larren defers to )'tOU on the 

~ECOMMENDATION 

I 
That we decline the Committ 
Jongressional reqJests for 
that you would ultimately 
I I " 
report if need beJ 

of this report. 

's request and subsequent 
he PFIAB report on the understanding 

ssert executive privilege over the 

Disapprove 

~hat in the event 
I we would be prepare 
I I 

Committees as he h 

significant. push back from the Committee, 
to authorize Warren to brief the full 
already briefed the Committee Chair. 

Disapprove 

~ttachment I 
'l1ab A Incoming Corresponden•:e 
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THE WHITE HOUSE 

WASHINGTON· 

~CTION 

I 
MEMORANDUM FOR THE PRESIDENT 

I 
1FROM: SAMUEL BERGER 

I 
BETH NOLAN 

SUBJECT: 
I 

SSCI Request for 

Purpose 

'To decide how to respond to th 
I 

PFIAB report on CIA's handlin 

Background 4<J..IIcf'M: 

CLINTON LIBRARY PHOTOCOP 

Deutch Report 

request for a copy of the 
of the Deutch matter. 

The Senate Sel t Committe on Intelligence has sted a copy 
of the PFIAB' s "As/sessment of Proposed Findings e Central 
Intelligence ~ ency Accou ability Revie~ Board in r gard to The 
Investigation intd Impro r Handling of Classified aterials by 
Formei Director oi Centr 1 Intelligence John Deutch ") The 
report, which was trans 'tted to you on April 27, has been 
closely held with copi pro.vided to only .the DDCI, who 
requested the rev.i!ew, ysel f, tw:J members of the NSC staff, and 
one copy to Justide. he SSCI h~s held numerous hearings on the 
Deutch matter. T6 a ommodate the. SSCI' s interest in the 
PFIAB's review Warre briefed th.e Chairman of the SSCI on his 

I 

conclusions in May. (Senator Bryan was invited, but did not 
attend the briefin 

We see three optil s for responding to the SSCI's request. 
would respond in he same manner to a HPSCI request.) 

1. . Decline 

(We 

'Ma:::::!cd:am~~~~-~~· made unp.r-ecedented use of the PFIAB/IOB 
for intellige e bvers The boards have proven valuable 
mechanisms f ge/tting you background from within the executive 
branch on d ffic~lt issues that do not, dr appear to not, 
warrant Justice i:nvestigation. With the exception of the 

I . . 
Guatemala arid DOE counterintellig~nce reports, which you 

cc: Vice President 
Chief of Staff 
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~~~for public release from their inception, PFIAB/IOB ~ \ 
/\!~eports ave not b~en shared with the Hill, including those o 

~omalia, Middle Ea~t intel~igence analysis, nonproliferation, 
rWC/CW, and Bosniarran(l·~· ~~ ~~~). 
,Inroads into the w~itten product of the Board, where such 
product was not in~ended to be made public, could undermine the 
fiability of the P1IAB:as a presidential oversight tool. To the 
extent the PFIAB is perceived by executive loyees as a 
bonduit to the Con~ress, employees may be illed from raising 
boncerns to the PFIAB, or chilled in the · anner in which they do 
~o. Further, the President and ':lis imm' iate senior advisors 
bay be less likely

1

to ask the PFIAB qu stions, if they know that 
rt the end of each such question will:come .. congressional ·:P,'ght 
.~ access to the PFIAB's product. · he PFIAB itself may 
tonsciously or sub~onsciously modif the manner in which it 
I I . 

reports to you. Finally, we are w y of the PFIAB being 
bnlisted into char~ed Hill debate , which could erode the 
I 
Board's tradition bf nonpartisan 
I I , 
rhe surest way to protect agai such risks is to decline to 
provide the report/ to the Comm tees and be prepared to assert 
brivil~ge. The downside of d ng so is that it risks 9~an ~liQ~ 
assertions that th~ Adrninist tion is covering up the matter and 
I I . 
fould make the Plif!.B re.port. e 1.ssue, ratJter than the , 
;.tnderlying fac~j'\l M dW r~ ~~(..L l.4A.o 

~~til~·~~ S1'~tv~~a-.l)..rl~~ 
~sa matter~f consti~tio a . aw ~ncrpractlce, the ~ffice of ~1~~ixf 
Legal Counsel advi~es tha a deliberative report of this sort'~~ 7 
generally protecte~ bye cutive privilege. However, we have ~~J 
rtot yet requested lthat 0 c engage in the formal analysis that fii ., 
hecessary were you to a ually assert privilege, including L ' 
bonsideration of w:heth ·· any congressional· interest outweighs ')Of. 1 
the executive's inltere t in deliberative and confidential ~J~.S 
bommunications. B'eth otes that while the report is in part ' 
factual, it is als1o deliberative and confidential report to ~)., 
the President on dhe erformance of a cabinet officer. You · 
~uccessfully assett privilege against an Independent Counsel 
bver a similar coJn el's Office report regarding Mike Espy's 
bonduct. Thus th~ is precedent in a parallel, but arguably 
~ore difficult gr~ d jury setting, for asserting privilege, 
+hich precedent c ld ~rode. as .~ practical matter if we pick and 
~hoose between t se reports we· will release. A claim of 
~rivilege would 1 particularly well founded where the Executive 
*as already engagJd in ,an effort to accommodate the Committee's 
interest with a btiefi~g and where the Committee's legitimate 
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need for information for legislative purposes can be fulf 'lled ~ V ~ 
rhrough its own .inqhiry of the same witnesses. ~ ,~ T 

2. Show the Re ort/ to the Chairman and 

"'h In~elli encef C~~ittees. . 'l ,. E . 
•.1. e ex~stence o a~.· approp ~ate pr~v~ ege, · oes ot necess~tate 
lts use. While it ,Jti.yl as a practical ter, be harder to 
I . . • 

fssert privilege o er later PFIAB/IOB r orts s ould we share · 
this report with the Hill, this report{ i.e ~alilii:t;i,ngJ l' ClvJ..L ~ M~ 
d±'3tiH~ttiRbilble frJm other PFIAB repo ts because the question . Q . 
presented to the. PFIAB .'came from th~tDDCI. This option will · 

1 
' • • ; he 

Produ.ce 

than 

I 
~arren e ecdling~s~. k 
RECOMMENDATION . . h f,U.. 
I . ~~~-~,J..--~··;tM_fk ~~ 
~hat we ~ecline t

1

he ommit.tele s requ s a~bsequent ...-,.-,. 
congress~onal reque ts for the PFIAB. report on·the understanding 
dhat you would ullt · ately be prepared to assert executive 
Jrivilege over t~ repo~t if need be. (If pressed, we would be 
J

1

repared to auth~ ize Warren t·o l:rief the full Committees· on his 
conclusions.) 

I Approve Disapprove 

Attachment 
T~b A Incoming Corr~spondence 

. I 
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THE WHITE HOUSE 
' ' 

I 
WASHINGTON 

. :1·. 

ACTION 

I I CLINTON LIBRARY PHOTOCOPY 
MEMORANDUM FOR 

I 

rOM• 
SUBJECT: 

THE PRESIDENT I . 
I 

SAf1UEL BERGER 
BETH NOLAN 

I 
Response to SSCI's Request 
. I . 

Re: Deutch Investigation 
I 

i 
I Purpose / 

Jo decide how to/respond to the SSCI's 
~FIAB report on trA' s handling 

PFIAB Report 

copy of the 

Background / 

Jhe Senate Selec
1

h Committee on Int ligence ~requested a copy 
df the PFIAB's ":Assessment of Pr osed Findings by the Central I , 
!Intelligence Age1ncy Accountabil · y Review Board in regard to The 
r!nvestigation irlto Improper Ha ling of· Clas~· fied Materials by 
F

1

ormer Director /of Central In lligence John Deutch." The, 
r\eport, which was transmitte tc you on Apr 1 27, has eeen /l 

closely held with copies pr ided to only the DDCI, who 
rrquested the r~~iew, royse I two members of the NSC staff, and 
Ore copy tO Jusf1ce. 

The DDCI ~prbceeded ith disciplinary action against the five 
I · I /),_ · · 

C}lrrent, or for
1
mer, se ·or ~.!3ency sta~f, specifically cited by 

the PFIAB. Eash of t se employees w1ll have access to that 
s~gment of the /repor addressing his or her actions. In 
a~dition; you ~ave oken directly with George regarding the 
C~A's handling/of t e Deutch ma~ter. The sscr has held numerous 
h~arings on the De tch computer matter. To accommodate the 

. I I 
SSCI's interest i the PFIAB's independent look at the issue, 
a~d with our cpn rrence, Warren briefed t~Chairman of the 
SSCI on his gene, al conclusions in May ... Sen,) Bryan was 
i~vited, ·but dlid not attend the -briefingk/. ~ .·.L L ~ -: 

I I .· . . ~ .. •· .,. 
We see three dptions for responding to the SSCI's request. 

I I · 
w0uld respondjin the same manner to.a HPSCI request.) 

(We 

i 
I 
I 

: cc: Vice President 
Chief of Staff 



DELIBERATIVE CLINTON LIBRARY PHOTOCOPY 

rl. Decline Re uest/Assert Privile e -if · ,·.,C,~~~ 
I I ~,. / · 
~our Administration has made unprecedente use of the PFIAB and 
1IOB for intelligenbe oversight. The boa s j::l..a¥e- prov/D to be a 
raluable mechanism! for you to get ~1.1 t backg ound~from within 
the executive branbh on difficult issu that o not, or appear 
to not, warrant Julstice investigation/ Howe r, increased use ~ ·fiu~ 
has resulted in idcreased visibility~ Wher it was once · '~~­
hnthinkable that dhe PFIAB would brief the ongress on any 

.,_y- .katte:, such brief:ings are --new- increasin routine as the 
S~ - ~oards 'ijeek t:5J acdommodate Congressiona interest in their work. 

However, with the /exception of the Gua mala and DOE . 
~ounterintelligence reports, which yo· intended for public 
~elease from thei~ inception, PFIAB/ B reports Qlclve not beeri] Aft folflf'""" 

khared with the Hill, including tho on Somalia, Middle East 
tntelligence analYsis, nonprolifer BWC/Ct;;nd Bosnia/Iran. 

Inroads into the lritten product the Board, ~~ere such 
product-~ not i~tended to be public,· could seriously 
~ndermine the viability of the FIAB as a presidential oversight 
tool. 

I • 

• 

• 

• 

To the extent the PFIAB i 
I . 

a conduit to the Congress 
raising concerrls to the 
which they do ~o. 

perceived by executive employees as 
employees may be chilled from 

IABj(or chilled in the manner in 

I . 
Further, the Presiden and his immediate senior advisors may 
be less likelyjto as the PFIAB questions, if they know that 
at the end of each ch question will come a k'ongressional 
fight over acc~ss t internal discussions. 

I 
The PFIAB itself consciously or subconsciously modify the 

I 

manner in which presents issues to the President or his 
senior adviser~ they believe they will then need to defend 
those same jud~ the Hill. 

Finally, we ar/ wary·of ~he PFIAB being enlisted into one side 
or another of charged~~gressional debate, whic~ould 
undermine the PFIAB's longstanding tradition of nonjpartisan 
objectivity. i\ / 

~he surest way to protect against such risks is to decline to \DENr 
provide the repo~t to the Committees and be prepared to as~~.e 1~( 
privilege if ned:ssary., In the national security context_:; Ycn.l ~ 

/ "1: l CJ'; ':;0 
' \._.- ·:· \ ~ 'b ' ~ 

·~c ,rr , 
....... ·-···" 



DELIBERATIVE 3 
CLINTON LIBRARY PHOTOCO 

I 
have asserted pri~ilege once over Haiti documents and 
I prepared to do. so with"Bosnia report. 
I 1~ 
~s a matter of co~stitutional law and practice, the Office o 
Legal Counsel advises that a deliberative report of this sort is 
kenerally protect~d by'executive.privilege. However, we have 
hot yet requested/that OLC engage in the formal analysis' that is 
hecessary were yo~ to actually assert priv'lege, including ' 
bonsideration of khether ~kongressiona interest outweighs 
fhe ex~cut~ve's ilhterest in deliberative and confidential 
commun~cat~ons. 

I . 
We consider the PFIAB report to fall uarely within the zone of 
protected commun~cations. While the eport is in part factual, 
~t is also a d~l~berativ~ and confi ntial report to the 
President on the/performance of a binet officer. You 
kuccessfully asserted privilege a inst.an·Independent Counsel 
bver a similar cbunsel's Office r port regarding Mike Espy's 
b.Jnduct .. Thus there is preceden in a parallel, but arguably 
~ore difficult g~and jury settir , which precedent could erode 
~s a practical mhtter if we pi and choose between those 
I · i · reports we will ~eleas~. 
I I . t claim of priv~lege wduld particularly well founded where 
the Executive has already en aged in aneffortto accommodate 
the Committee~s /interest wi a briefing and where the 

.<I:ommittee's legitimate nee for information for legislative 
~~rposes can be/ fulfi~led rough its ·own inquiry of the same 
w~ tnesses. Howrver, · ~n a effort to .further accommodate 

· ~.ttongressional interest, won~~e · prepared to have Warren 
tbrief the full Committee tin his .conclusions. 
I I .. 
2. Show theRe ort to Chairman and Rankin Members of the 

I 

Intelligence Co~mittee 

1;:-:~xistence dt an a propriate privilege does not necessitate 
I I 

lits use. On tne and·, as. a practical .matter it may be 
harder to asserlt pri ileg~.over later PFIAB/IOB·reports once a. 

I I. . . 

precedent for doing o is set. Onthe other hand, this report 
~s qualitative~y di ti~guishable from other reports over which 
~ou have been ~rep ed to assert privilege because the question 
presented to the P IAB came from the DDCI, not the President. 

I 
I . · I . : . 1 

'llhere are two adv · tages to showing the report t.o the select 
I ' . 

Members. First, y providing access to. select Members of the 
I • I . · . 
Committe~. -~he Executive wou~d avoid groundless assertions that 
the Admi!U.straltion is covering up the matter and deflect any 

I 
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I . 
have asserted privileg~ once over Haiti documents and were 
prepared to do so wi th/.:Bosnia report .. 
I ~\.c. . 
As a matter of constitutional law and practice, the Office of 
I I • 

Legal Counsel adv~ses that a deliberative report of this sort is 
~enerally protect$d by executive pri~ilege. However, we have 
hoi yet requested/that OLC engage in the formal analysis that is 
hecessary were you to actually assert priv'lege, including 
bonsideration of ~hether ~~ongressiona interest outweighs 
the executive's ihterest in deliberative and confidential 
I • • I commun1cat1ons. 

I . , . 
We consider the PriAB report to fall areiy within the zone of 

eport is in part factual, 
ntial report to the 

binet officer. You 

protecied communi;cations. While the 
it is also a deliberativ~ and confi 
~resid~nt on the ~erformance of a 
~uccessfully ass~rted ~rivilege a 
~vera similar cdunsel's Officer 
~onduct. .Thus there is preceden 
~ore difficult g~and jury settir. 
~sa practical mJtter if we'pi 

inst an Independent Counsel 
ort regarding Mike Espy's 

in a parallel, but arguably 
, which precedent could erode 
and choose between those 

I · I · · 
reports we will release. 

I I 
A claim of privilege would b particularly well founded where 
the Executiveha~ already en aged in an effort to accommodate 
She Committee~s ~nterest wi a briefing and where the 
Committee's legitimate nee for information for legislative 
purposes cari be fulfilled rough its own inquiry of the same 
~itnesses. Howeyer, in a effor~ to further accommodate 
~.ttongressional interest, ~~ontl!~e ·prepared to have Warren 
brief the full cbmmittee on his conclusions. 

2. Show theRe brt to' he Chairman and Rankin Members of the 
I!ntelli Committee 

-+--.1 I I I 
· The existence of an a propriate privilege does not necessitate 

.I hI d . 1 . b 1lts use. On t e one an , as a pract1ca matter l.t may e 
harder.to assert pri ilege over later PFIAB/IOB reports once a 
p!recedent for dding o is· set. On the other hand, this report 
i~ qualitatively di tinguishable from other reports over which 
ybu have been piep ed to assert privilege because the question 
P~esented to thJ P IAB came from the DDCI, not the President. 
I I . · 

There are two acl.v 'tages to showing the report to the select 
Mbmbers. First! y providing access to select Members of the 
cbmmitteti .. ~he Ek. ecutive would avoid groundless assertions that 

I '·.l I 
the Admi ·''stration is covering up the matter and deflect any 



r------------,--------------------------------------------

DELIBERATrviCLINTON LIBRARY PHOTOCOPY· 
I . . : 

effort to make the White House 
~auld avoid the distraction of 
I . ' 
this time. · j 

I I 
Nonetheless, a sho~ option risks erosion of the PFIAB/IOB's 
~nique presidentiaQ status, without the certainty that it would 
~atisfy the Commititees'. interest; and thus, it will likely 
return us to options 1 and 3. 
I ·· · I 
3 . Produce and Ma~ke Public/ 
I I .. ,L 
The sur~st way to ~void ~ngressional 
produce the report! to the Committees. The 
sufficiently compriehensive that it may he 
~ehind us, allowirlg focus on prospective 
tather than retro~pective assessment of 

ntatiori is to 
FIAB report is 
to put this issue 

rocedural remedies 

I - . ~· .~1t<rl' . 
However, if we pr vide the report to e Committees, we '»OYld 
I I · 
~ecommend that t e report be made pu ic as a matter of 
~airness. This~ould eliminate the isk of selective quotation 
Jnd leaks, givinglall actors in th' unfortunate situation an 
I . I .. 

opportunity to address the same f ts and the same record at the 
dame time. · I 
I , 

Warren defers to tau 

I . . 
R!ECOMMENDATION 

of this report. 

I . 
That we decline the Committ 's request and subsequent 
LJ I -.t:ongressional req11ests for he PF-IAB report on the understanding 
that you would ul~imately e prepared t]l assert executive 
p~ivilege over the report if need be. 

Approve 

That in the event of 
I . 

wr would. be prepared 
Committees as he :has 

I 
Approve 

Attachment 

Disapprove 

'gnificant push back from the Committee, 
o authorize Warren to brief the full 
lready briefed the.Committee Chair. 

Disapprove 

T~b A Incoming corr~spondence 


